ADDENDUM TO Whose IDEA Is This?

A Resource Guide for Parents

This addendum, effective July 1, 2005, reflects special education changes enacted by the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA), Public Law 108-446.  Please refer to Public Law 108-446 for the specific provisions of the law.  Requirements under Ohio law and rules which exceed the federal requirements are unchanged.
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REFERRAL

Who can make a referral?

Change:  column one, bottom of the page:  delete the last bullet and substitute:

· State educational agency or other state agency.

NOTICES

Change:  column two:  before “What is prior written notice?” add the following new section:

When must the school district provide me with the procedural safeguards notice?

The school district must give you a copy of Whose IDEA Is This? only one time a year, except the district must also give you a copy at each of the following times:

· Upon initial referral or parental request for evaluation;

· Upon the reevaluation of the child;

· Upon notification of an IEP meeting;

· Upon the filing of a due process complaint; 

· Upon a change in placement for disciplinary action;

· Upon request by a parent.

A school district may place a current copy on its Internet website if such website exists; posting Whose IDEA is This? on a school district’s Internet website shall not be the sole method of providing the procedural safeguards notice.  

New Provision:  after the above section, add:

May I choose to receive from the school district notices required under procedural safeguards by an electronic mail (e-mail) communication?

Yes, you may choose to receive notices required under procedural safeguards by electronic mail (e-mail) communication if the school district makes such option available.

What is prior written notice?

Change:  column two, bullet three: in line one, delete “any”; and in line two, delete “school district” and substitute “IEP team” so the bullet states:

·  Describe other options that the IEP Team considered and the reasons why those options were rejected.

[In some copies of this guide, the above-referenced bullet appears on page 8, column one as bullet one.]

________________________________________________________________________
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Change: column one, bullet one:  in line two, delete “test” and substitute “assessment” so the bullet states:

· Provide a description of each evaluation procedure, assessment, record or report the school district used as a basis for their decision;

[In some copies of this guide, the above-referenced bullet appears on page 8, column one as bullet two.]

SURROGATE PARENTS:  

What is a surrogate parent?

Change:  column two, first paragraph, bullet three: after “The child is a ward of the state.” add:
The surrogate parent for a child who is a ward of the state may alternatively be appointed by the judge overseeing the child’s care, provided the surrogate meets the requirements to be a surrogate parent.

New Provision:  after the above bullet three: add a new bullet four:

· The child is an unaccompanied homeless youth.

________________________________________________________________________
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CONSENT

When must the school obtain my written consent?

Change:  column one:  after the current four bullets, add:
Your consent for evaluation shall not be construed as consent for placement for receipt of special education and related services.

New Provisions:  after the above answer add:

What happens if I do not consent to the initial evaluation?

If you do not provide consent for an initial evaluation under the consent for initial evaluation provisions or you fail to respond to a request to provide the consent, the school district may pursue the initial evaluation of your child by filing a due process complaint against you.

Does the school district have to obtain my consent for services?

An agency that is responsible for making a free appropriate public education available to your child with a disability shall seek to obtain informed consent from you before providing special education and related services to your child.

What happens if I refuse to consent to services?

If you refuse to consent to services under the consent for services provisions, the school district shall not provide special education and related services to your child by filing a due process complaint against you.

If you refuse to consent to the receipt of special education and related services, or if you fail to respond to a request to provide such consent:

· The school district shall not be considered to be in violation of the requirement to make available a free appropriate public education to your child for the failure to provide your child with the special education and related services for which the school district requests such consent; and

· The school district shall not be required to convene an IEP meeting or develop an IEP for your child for the special education and related services for which the school district requests such consent. 

What are the requirements to obtain consent for wards of the state?

If the child is a ward of the state and is not residing with the child’s parent, the school district shall:

· IN GENERAL:  Make reasonable efforts to obtain the informed consent from the parent of the child for an initial evaluation to determine whether the child is a child with a disability.

· EXCEPTION:  The school district shall not be required to obtain informed consent from the parent of a child for an initial evaluation to determine whether the child is a child with a disability if:

1. Despite reasonable efforts to do so, the school district cannot discover the whereabouts of the parent of the child;

2. The rights of the parent to make educational decisions have been subrogated by a judge in accordance with state law and consent for an initial evaluation has been given by an individual appointed by the judge to represent the child.

RULE OF CONSTRUCTION:  The screening of a student by a teacher or specialist to determine appropriate instructional strategies for curriculum implementation shall not be considered to be an evaluation for eligibility for special education and related services.

EVALUATION

New Provision:  column two: before “When does my child need an evaluation?” insert:

Who may initiate a request for an initial evaluation to determine if the child is a child with a disability?

Consistent with the other provisions of this guide that apply to parental consent, either a parent of a child, or a state educational agency, other state agency, or local educational agency may initiate a request for an initial evaluation to determine if the child is a child with a disability.

When does my child need an evaluation?

Change:  second column, first paragraph:

second sentence:  at the end of the second sentence:  add “unless the parent and the school district agree that a reevaluation is unnecessary” so the sentence states:

If your child is already receiving special education and related services, a reevaluation must be conducted at least every three years, unless the parent and the school district agree that a reevaluation is unnecessary.

After the end of the first paragraph, add a new paragraph:

If your child transferred from one school district to another school district in the same academic year, your child’s assessment will be coordinated with your child’s prior and subsequent schools, as necessary and as expeditiously as possible, to ensure prompt completion of full evaluations.

Change:  second column, current second paragraph:

bullet three:  delete the current bullet and substitute:

· Be provided and administered in the language and form most likely to yield accurate information on what the child knows and can do academically, developmentally, and functionally, unless it is not feasible to so provide or administer;

Before the last bullet: insert a new bullet:

· Are used for purposes for which the assessments or measures are valid and reliable;
last bullet: delete: “If needed, use standardized tests that have been validated for the specific purpose for which they are used and”; delete “procedures” and substitute “producer”; and delete “tests” and substitute “assessments” so the bullet states:

· Are administered by trained and knowledgeable personnel in accordance with any instruction provided by the producer of such assessments.
_______________________________________________________________________
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Change:  column one, second set of bullets:  after the last bullet add:

If my child has trouble with reading or math, is my child considered to be a child with a disability?

Your child will not be determined to be a child with a disability if the determinant factor for such determination is:

· Lack of appropriate instruction in reading, including the essential components of reading instruction (as defined by section 1208(3) of the Elementary and Secondary Education Act of 1965);

· Lack of instruction in math; or

· Limited English proficiency.

New Provisions:  After the above change, add the following new provisions:

How will the district determine whether my child has a specific learning disability?

In determining whether your child has a specific learning disability:
· A school district is not required to take into consideration whether your child has a severe discrepancy between achievement and intellectual ability in oral expression, listening, comprehension, written expression, basic reading skill, reading comprehension, mathematical calculation, or mathematical reasoning.

· A school district may use a process that determines if your child responds to scientific, research-based intervention as a part of the evaluation procedures.

What is the timeframe for determining if my child is a child with a disability?

IN GENERAL:  The initial evaluation shall consist of procedures:  to determine whether your child is a child with a disability within 60 days of receiving your consent for the evaluation; and to determine the educational needs of your child.

EXCEPTION:  The 60-day timeframe does not apply if:

· Your child enrolls in a school served by the school district after the 60-day timeframe has begun and prior to a determination by your child’s previous school district as to whether your child is a child with a disability, but only if:

1. The subsequent school district is making sufficient progress to ensure a prompt completion of the evaluation; and 

2. You and the subsequent school district agree to a specific time when the evaluation will be completed; 

or 

· You repeatedly fail or refuse to produce your child for the evaluation.

NOTE:  The 60-day period tracks the time between the consent for evaluation and the initial evaluation.  The 30, 90, and 120-day time periods, which are established in Rule 3301-51-07 (D) and are referenced in this guide, are still in effect since they track different time periods which apply to the development of the initial IEP.

REEVALUATION

When must a reevaluation be done?

Change:  column two:  delete “A reevaluation must be completed” and the four current bullets and substitute:

IN GENERAL:  A reevaluation shall be conducted:

· If the school district determines that the educational or related services needs, including improved academic achievement and functional performance, of your child warrant a reevaluation; 

· If you or your child’s teacher requests a reevaluation;

· When your child transitions from preschool to school-age services;

· In order to make a change in disability category;

· Before determining that your child is no longer a child with a disability.

· When related services are being considered for addition to an existing IEP.”

After the above bullets, add:

 LIMITATION:  A reevaluation shall occur:

· Not more frequently than once a year, unless you and the local educational agency agree otherwise; and

· At least once every three years, unless you and the local educational agency agree that a reevaluation is unnecessary.  

________________________________________________________________________
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INDIVIDUALIZED EDUCATION PROGRAM

What is an individualized education program

Change:  column one, bullet one, first sentence, line two:  after “of” and before “performance” insert “academic achievement and functional” so the bullet states:

· A description of your child’s strengths and needs (present levels of academic achievement and functional performance).

Change:  column one, bullet two, first sentence: 

line two:  delete “and” and insert “, including”; and 

line three:  delete “related to meeting” and insert “and academic and functional goals designed to meet” so the bullet states:

· A statement of measurable annual goals, including short-term instructional objectives or benchmarks related to meeting your child’s educational needs that result from his/her disability and academic and functional goals designed to meet your child’s educational needs that result from his/her disability.

Change:  column one, bullet three, first sentence, line three:  after “services” and before “to” insert “, based on peer-reviewed research to the extent practicable,” so the bullet states:

· A statement of the special education and related services, based on peer-reviewed research to the extent practicable, to be provided to your child, or on behalf of your child.

Change:  column two, bullet one:  delete current bullet one and substitute:

· A statement of any individual appropriate accommodations that are necessary to measure the academic achievement and functional performance of your child on State and districtwide assessments.  If the IEP team determines that your child shall take an alternate assessment on a particular State or districtwide assessment of student achievement a statement of why:

1. Your child cannot participate in the regular assessment; and 

2. The particular alternate assessment selected is appropriate for your child.

Change:  column two, bullet seven:  delete current bullet eight and substitute:

· Beginning at age 16 and updated annually thereafter:

1. Appropriate measurable postsecondary goals based upon age-appropriate transition assessments related to training, education, employment, and, where appropriate, independent living skills; 

2. The transition services (including courses of study) needed to assist your child in reaching those goals;

_____________________________________________________________________
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New Provisions:  second column, after existing text, add:

When is a member of the IEP team not required to attend an IEP meeting?  How may a member of the IEP team be excused from attending an IEP meeting?

A member of the IEP team is not required to attend an IEP meeting or may be excused from attending the meeting as follows:

· A member of the IEP Team shall not be required to attend an IEP meeting, in whole or in part, if the parent of a child with a disability and the local educational agency agree that the attendance of such member is not necessary because the member’s area of the curriculum or related services is not being modified or discussed in the meeting.

· A member of the IEP Team may be excused from attending an IEP meeting, in whole or in part, when the meeting involves a modification to or discussion of the member’s area of the curriculum or related services, if:

1. You and the local educational agency consent to the excusal; and

2. The member submits, in writing to you and the IEP Team, input into the development of the IEP prior to the meeting.

· Your agreement under bullet one and consent under bullet two must be in writing.

· If your child was previously served under part C of IDEA, an invitation to the initial IEP meeting shall, at your request, be sent to the part C service coordinator or other representatives of the part C system to assist with the smooth transition of services.

How may changes to IEPs and meetings be handled?

Changes to IEPs and meetings may be handled as follows:

· In making changes to your child’s IEP after the annual IEP meeting for a school year, you and the school district may agree not to convene an IEP meeting for the purposes of making such changes, and instead may develop a written document to amend or modify your child’s current IEP.

· To the extent possible, the school district shall encourage the consolidation of reevaluation meetings for your child and other IEP Team meetings for your child.

· Changes to the IEP may be made either by the entire IEP Team or, as provided in bullet one, by amending the IEP rather than by redrafting the entire IEP.  Upon request, you shall be provided with a revised copy of the IEP with the amendments incorporated.

May the parents and school district use alternative means of meeting participation?

Yes.  When conducting IEP team meetings and placement meetings pursuant to the sections of IDEIA on educational placements, mediation, and resolution session, and carrying out administrative matters under section 615 of IDEIA, Procedural Safeguards (such as scheduling, exchange of witness lists, and status conferences), you and the school district may agree to use alternative means of meeting participation, such as video conferences and conferences calls.
________________________________________________________________________
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Step 1:  Discuss Future Planning

Change:  column one, sentence one, line three:  delete “and visions” so the sentence states:

Everyone has dreams for the future, which guide actions, thoughts and plans. 

Change:  column one, sentence three, lines six through eight:  delete “and develop a vision for your child in his/her school, home and community” so the sentence states:

As part of that effort, the IEP team will discuss the student’s preferences and interests.

Step 2:  Discuss Present Levels of Performance

Change:  column one, title of Step 2:  after “of” and before “performance” insert “academic achievement and functional” so the title states:

Step 2:  Discuss Present Levels of Academic Achievement and Functional Performance

Step 3:  Identify Your Child’s Specialized Educational Needs for this IEP

Change:  column one, Step 3, lines three and four of text:  delete “using the vision;” and delete “educational” and substitute “academic achievement and functional.” so the sentence states:

“The IEP team will determine the area(s) of your child’s specialized educational needs and his/her present levels of academic achievement and functional performance. 
Step 4:  Identify Measurable Goals, Objectives, and Assessment Procedures

Change:  column one, title of Step 4:  after “Goals,” insert “Including”; and 

after “Objectives” and before the comma insert “and Academic and Functional Goals” so the title states:

Step 4:  Identify Measurable Goals, Including Objectives and Academic and Functional Goals, and Assessment Procedures

Change:  column one, step 4, line two of text:  after “objectives” and before “with” insert “and academic and functional goals” so the sentence states:

The IEP team will develop measurable annual goals and objectives and academic and functional goals with accompanying assessment procedures, which enable your child to be involved with and progress in the general education curriculum. 

Step 5:  Identify Needed Services

Change:  column two, title of step 5:  after “Services” add “, Based on Peer-Reviewed Research to the Extent Practicable” so the title states:

Step 5:  Identify Needed Services, Based on Peer-Reviewed Research to the Extent Practicable

Change:  column two, step 5, line two of text:  after “services” insert “, based on peer-reviewed research to the extent practicable,” so the sentence states:

The IEP team decides how often, what services, based on peer-reviewed research to the extent practicable, will be necessary, and who will provide them.

________________________________________________________________________
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New Provision:  column one, before “TRANSITION” add:

STUDENT TRANSFER

What are the requirements when your child transfers school districts?

The requirements when your child transfers school districts are as follows:

· TRANSFER WITHIN THE SAME STATE:  If your child with a disability transfers school districts within the same academic year, enrolls in a new school, and had an IEP that was in effect in the same state, the school district shall provide your child with a free appropriate public education, including services comparable to those described in the previously held IEP, in consultation with you until such time as the local educational agency adopts the previously held IEP or develops, adopts, and implements a new IEP that is consistent with federal and state law.

· TRANSFER OUTSIDE STATE:  If your child with a disability transfers school districts within the same academic year, enrolls in a new school, and had an IEP that was in effect in another state, the school district shall provide your child with a free appropriate public education, including services comparable to those described in the previously held IEP, in consultation with you until such time as the school district conducts an evaluation, if determined to be necessary by the district, and develops a new IEP, if appropriate, that is consistent with federal and state law.

· TRANSMITTAL OF RECORDS:  To facilitate the transition for your child: 

1. The new school in which your child enrolls shall take reasonable steps to promptly obtain your child’s records, including the IEP and supporting documents and any other records relating to the provision of special education or related services to your child, from the previous school in which your child was enrolled, pursuant to the provisions of FERPA; and

2. The previous school in which your child was enrolled shall take reasonable steps to promptly respond to such request from the new school.

_______________________________________________________________________
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What happens when graduation is an option for my child?

New Provision:  column two:  in the last sentence, after the word “diploma” and before the comma, insert “or upon reaching age 22” so the sentence states:

If graduating with a regular diploma or upon reaching age 22, a reevaluation is not required prior to termination of services.

At the end of the sentence above, add:

If your child’s eligibility terminated because your child graduated with a regular diploma or reached age 22, the school district shall provide your child with a summary of his/her academic achievement and functional performance, which shall include recommendations on how to assist your child in meeting his/her postsecondary goals.

________________________________________________________________________
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Mediation

Change:  column one, first sentence of first paragraph:  delete “, and at a minimum, usually after an impartial due process hearing has been requested.”  At the end of the sentence after “dispute” and before the period, insert “involving any matter, including matters arising prior to the filing of a complaint” so the sentence states:

After all efforts have been exhausted at the school district level, a trained, qualified and impartial representative of the Ohio Department of Education (ODE) may be asked to mediate a dispute involving any matter, including matters arising prior to the filing of a complaint.

New Provision:  second column, after the last bullet, add:

Is the mediation agreement a binding agreement?

If a resolution is reached to resolve the complaint through the mediation process, the parties shall execute a legally binding written agreement that sets forth such resolution and that:

· States that all discussions that occurred during the mediation process shall be confidential and may not be used as evidence in any subsequent due process hearing or civil proceeding;

· Is signed by both the parent and a representative of the agency who has the authority to bind such agency; and

· Is enforceable in any state court of competent jurisdiction or in a district court of the United States.

Change:  to NOTE, bottom of page:

In line two:  delete “require” and substitute “offer to”; 

In line two:  after “parents”:  insert “and schools”; 

In line two:  after “schools”:  delete “who” and substitute “that”; 

In line three:  after “process”:  insert “, an opportunity”; 

so the sentence states:
A school district may establish procedures to offer to parents and schools that choose not to use the mediation process, an opportunity to meet with an impartial person who is under contract with Ohio’s parent training and information center (See page 23) or another appropriate dispute resolution organization.

_______________________________________________________________________
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DUE PROCESS

New Provisions:  before “How do you request an impartial due process hearing?” insert the following new provisions:

Are there any limitations on the issues that I can raise at a due process hearing?

You will not be allowed to raise issues at the due process hearing that were not raised in your due process complaint notice, unless the other party agrees otherwise.

NOTE:  The term “due process complaint notice” is used here in the context of a due process hearing request.  See the attached form “Due Process Complaint Notice and Request for a Due Process Hearing.”  The form may be used to provide your due process complaint notice and request a due process hearing.

May I file a separate due process complaint on an issue that I did not raise in a due process complaint that I already filed?

Yes.  You may file a separate due process complaint on an issue separate from a due process complaint that you already filed.

What is the deadline for requesting an impartial due process hearing? 

You must request an impartial due process hearing within 2 years of the date you or the school district knew or should have known about the alleged action that forms the basis of the due process complaint notice, except that the timeline shall not apply to you if you were prevented from requesting the hearing due to:

· Specific misrepresentations by the school district that it had resolved the problem forming the basis of the complaint; or

· The school district’s withholding of information from you that was required under this part to be provided to you.

How do you request an impartial due process hearing?

Change:  second column, first paragraph:  

At the beginning of the paragraph, add:

You request a due process hearing by filing a due process complaint notice and hearing request as follows:

delete bullets three, four and five and substitute:

· Provide a description of the nature of the problem of the child relating to the proposed or refused initiation or change of the identification, evaluation, or educational placement of the child, or the provision of a free appropriate public education to the child, including facts relating to such problem;

· Indicate the address of the residence of the child or the available contact information in the case of a homeless child;

New Provision:  second column, first paragraph, after the last bullet:  add a new bullet:

· In the case of a homeless child or youth (within the meaning of section 725 (2) of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434a(2)), provide the available contact information for the child and the name of the school the child is attending. 

New Provision:  second column, after the first set of bullets:  delete the sentence “The school cannot deny or delay your request for a due process hearing if you do not include all this information in your letter to the superintendent” and substitute:

You may not have a due process hearing until you, or the attorney representing you, files a due process complaint notice that meets the requirements that apply to the complaint notice. 
New Provisions:  column two, before the last paragraph, add:

Will my due process complaint notice be sufficient to allow me to have a due process hearing?  What happens if the school district believes my due process complaint notice is not sufficient?

The due process complaint notice shall be deemed to be sufficient unless:

· Within 15 days of receiving your due process complaint notice, the school district notifies the hearing officer and you in writing that the school district believes your due process complaint notice has not met the requirements that apply to the complaint notice.  

· Within 5 days after receiving this notification from the school district, the hearing officer shall determine whether your due process complaint notice on its face meets the requirements that apply to the due process complaint notice.  

· After making this determination, the hearing officer shall immediately notify you and the school district in writing of his/her determination.

What will the school district do after it receives my due process complaint?


If the school district has not sent a prior written notice to you regarding the subject matter contained in the your due process complaint notice, the school district shall, within 10 days of receiving your due process complaint, send to you a response that shall include: 

· An explanation of why the agency proposed or refused to take the action raised in the complaint;

· A description of other options that the IEP team considered and the reasons why those options were rejected;

· A description of each evaluation procedure, assessment, record, or report the agency used as the basis for the proposed or refused action; and

· A description of the factors that are relevant to the school district’s proposal or refusal.

SUFFICIENCY:  A response filed by school district shall not be construed to preclude the school district from asserting that your due process complaint notice was insufficient where appropriate.

If the school district is the party filing the due process complaint, what must I do when I receive a copy of the district’s due process complaint?  

Within 10 days of receiving the school district’s due process complaint, you must send to the school district a response that specifically addresses the issues raise in the school district’s complaint. 

May I amend my due process complaint notice?

You may amend your due process complaint notice only if:

· The school district consents in writing to the amendment; or



· The hearing officer grants permission, except that the hearing officer may only grant such permission at any time not later than 5 days before a due process hearing occurs.

NOTE: The applicable timeline for a due process hearing shall recommence at the time you file an amended notice, including the timeline for a resolution session.

What happens before the due process hearing?

A resolution session will take place.

PRELIMINARY MEETING:  Prior to the opportunity for an impartial due process hearing, the school district shall convene a meeting with you and the relevant member or members of the IEP Team who have specific knowledge of the facts identified in the complaint:

· Within 15 days of receiving your due process complaint notice;

· Which shall include a representative of the public agency who has decision-making authority on behalf of such agency;

· Which may not include an attorney of the school district unless you are accompanied by an attorney; and 

· Where you discuss your complaint, and the facts that form the basis of the complaint, and the school district is provided the opportunity to resolve the complaint, unless you and the school district agree in writing to waive such meeting, or agree to use the mediation process described in the mediation section of this guide.

If my complaint is resolved at the preliminary meeting, what is the next step?

WRITTEN SETTLEMENT AGREEMENT:  In the case that a resolution is reached to resolve the complaint at the preliminary meeting, you and the school district shall execute a legally binding agreement that is –

· Signed by you and a representative of the school district who has the authority to bind the school district; and

· Enforceable in any State court of competent jurisdiction or in a district court of the United States.  

REVIEW PERIOD:  If you and the school district execute a written settlement  agreement, either you or the school district may void the agreement within 3 business days of the agreement’s execution.

What happens if my complaint is not resolved through the resolution session?

If the school district has not resolved the complaint to your satisfaction within 30 days of the receipt of the due process complaint, the due process hearing may occur, and all of the applicable timelines for a due process hearing shall commence.

How will the hearing officer make his/her decision?

 IN GENERAL:  Subject to the Procedural Issues provision below, a decision made by the hearing officer shall be made on substantive grounds based on a determination of whether your child received a free appropriate public education.

PROCEDURAL ISSUES:  In matters alleging a procedural violation, a hearing officer may find that your child did not receive a free appropriate public education only if the procedural inadequacies:

· Impeded your child’s right to a free appropriate public education;

· Significantly impeded your opportunity to participate in the decision-making process regarding the provision of a free appropriate public education to your child; or

· Caused a deprivation of educational benefits.

RULE OF CONSTRUCTION:  Nothing in this provision shall be construed to preclude a hearing officer from ordering a school district to comply with procedural requirements under this section.

RULE OF CONSTRUCTION:  Nothing pertaining to the hearing shall be construed to affect your right to file a complaint with the State educational agency. 

________________________________________________________________________
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What if you or the school district disagree with the decision?

Change:  page 22, column one, first full paragraph after bullets, after the last sentence:  add the following sentence:

You may bring a civil action:

· In a district court of the United States within 90 days from the date of the decision of the state level review officer; or 

· In the court of common pleas of the county in which the child’s school district of residence is located within 45 days of notification of the order of the state level review officer.

________________________________________________________________________
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Do you pay for your own attorneys’ fees?

New Provision:  column two, after the third line at the top of the page:  insert the following new paragraph:

In addition to parents who are the prevailing party, the following prevailing parties may also qualify for attorney fees.  The court, in its discretion, may award reasonable attorneys’ fees as part of the costs to the following additional parties:

· To a prevailing party who is a State educational agency or school district 


against the attorney of a parent who files a complaint or subsequent cause of 
action that is frivolous, unreasonable, or without foundation, or against the 
attorney of a parent who continued to litigate after the litigation clearly became 
frivolous, unreasonable, or without foundation; or

· To a prevailing State educational agency or school district against the attorney of a parent, or against the parent, if the parent’s complaint or subsequent cause of action was presented for any improper purpose, such as to harass, to cause unnecessary delay, or to needlessly increase the cost of litigation.

New Provision:  column two, at the end of the first full paragraph:  add to the paragraph:

 The preliminary meeting held under the Resolution Session shall not be considered either a meeting convened as a result of an administrative hearing or judicial action or 

an administrative hearing or judicial action for purposes of attorney fees.

Are there times when the court may reduce the amount of attorneys’ fees for services performed after a written settlement offer?

Change: After “yes, if:”, bullet one, line one:  after “You” and before “unreasonably” insert “or your attorney” so bullet one states:

· You or your attorney unreasonably prolong the final resolution;

_______________________________________________________________________
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Change:  second column, last listing, line two:  delete “Office of Early Childhood Education” and substitute “Office of Early Learning and School Readiness” so the line states:

Office of Early Learning and School Readiness

________________________________________________________________________Page 35

Assistive Technology Service

Change:  Column one:  at the end of the current definition add:

The term does not include a medical device that is surgically implanted, or the replacement of such service.

________________________________________________________________________
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New Provision:  After the definition of “Continuum of Services” add the following new term and definition of that term:

Core Academic Subject

Has the meaning given the term in section 9101 of the Elementary and Secondary Education Act of 1965.

New Provision:  After the definition of “Group Entitlement” and before “Independent Education Evaluation (IEE),” add the following new term and definition of that term:

Homeless Children

Has the meaning given the term ‘homeless children and youths’ in section 725 of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434a).

Limited English Proficiency

Change:  column one:  change the title “Limited English Proficiency” to “Limited English Proficient”; and 

delete the current definition and substitute the following definition:

Limited English Proficient

Has the meaning given the term in section 9101 of the Elementary and Secondary Education Act of 1965.

Parent (Legal Guardian)

Change: column two:  delete the current definition and substitute:

“Parent” means

(A) a natural, adoptive, or foster parent of a child (unless a foster parent is prohibited by State law from serving as a parent);

(B) the parent with legal custody of the child if the parents are separated or divorced;

(C) a guardian or custodian but not the State if the child is a ward of the State;

(D) an individual acting in the place of a natural or adoptive parent (including a grandparent, stepparent, or other relative) with whom the child lives, or an individual who is legally responsible for the child’s welfare; or

(E) except as used in sections 615(b)(2) and 639(a)(5) of IDEIA, an individual assigned under either of those sections to be a surrogate parent;

(F) the child at age 18 may act in his or her own behalf. 
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Transition Services

Change:  Column two, line two:  delete “promotes” and insert before “movement”: “is designed to be within a results-oriented process, that is focused on improving the academic and functional achievement of the child with a disability to facilitate the child’s” so the definition states:

A coordinated set of activities for your child at age 16, or earlier, that is designed to be within a results-oriented process, that is focused on improving the academic and functional achievement of the child with a disability to facilitate the child’s movement from school to post-school activities, including post secondary education, vocational training, integrated employment, continuing and adult education, adult services, and independent living or community participation and for age 14 or younger, if deemed appropriate by the IEP team, a statement of transition services that focuses on the student’s courses of study.

New Provision:  After “Transition Services” add the following new term and definition of that term:

Universal Design

Has the meaning given the term in section 3 of the Assistive Technology Act of 1998 (29 U.S.C. 3002).

New Provision:  After “Universal Design” add the following new term and definition of that term:

Ward of the State

IN GENERAL:  The term “ward of the State” means a child who, as determined by the State where the child resides, is a foster child, is a ward of the State, or is in the custody of a public child welfare agency.

EXCEPTION:  The term does not include a foster child who has a foster parent who meets the definition of a parent. 
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